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THE COMPTROLLER GOENERAL
OF THE UNITED BTATES

pﬁf WABHINGTON, D,.z-, ROBaaS

FILE: o 186755 DATE: Tebrusry 13, 1977

MATTER OF 51ectronic Composition, Inc.

DIGEST:

Where contrnct;n;,officer insues d.t-rlinltion and finding
that public exigency does nmot’permit synopsis of procurement
in Comserce Business Da’ly nor minimum 30 days' bidding time
raquired by Federal Procurement Regulations (FPR), euch
action is not objectionable as FPR contemplates exceptions
wvhere public cxigeucy doss not vermit co:plilac..

rallure of eontt."ting otficer to 1s8ue deterninntior and
firdirgs (D&Y) "justifying negotiation based un public
exigency is not basis to sustain proteat vhere record
supports erigency ac. ‘failure to prepar: DEF is matter of
foru rather than substance.

Hhi.le?!‘?l '“1—2.&07-1(5) ntntes cont.racthg officer shall
examilae: reasons why less' thsn thtaa bids are received in
1alponﬂ¢ .to IFB snd recu-uend corrective action to increase
conpehiéion,in fiuture, ptoteut ngainsc failure, of con-
ttlctinf ofticer to do 8o ‘is denied, as prior protest filed
with GAO rcsultld in decision that IFB was restrictive and
procuring agency’ tock corrective sction recommended; there-
fore, relching result reqaited by regulation.

On Mayv 28, .1976, the Departmeut of Commerce (Commerce) issued

‘zequest - for proposals (RFP) No. 6~36955 for automatic patent dita

processing for the Departnent's Eatent and Trademark Of‘ice..

The nr? was*issued nu a renult of ln April ; 29 1976, deciuion

of our Office §Inta*nat10nal cg!ggtuprint Corporation, B-185403
April 29, '1976, (-1 CPD 289) which recomsended that the prior
-nlicication (IFB No. 6-36976) for the.rejquirement be cancaled.
In that decinion. wva concluded as fol]sss-

"Agéordingly. we ‘beliive tho , IFB as drawn
vas unduly restrictive of competition and did
not permit'the full and frec ~onpetltion con-
tempiated by the procurement sratute, 41 U.S.C.
€ 253 (1970) and implementiug regulations.
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'rhlufore, tha IFB should .be canccled and a resolicita~
tion issund vhich accurstely e:pruua the minisum needs
of thu Government. Data Test Cu_x_!outim. rs, (1975).
Hovuvar. taking :Lnto consideration the urgent necd for
cont:lnutng services of a responsible contractor by the '
Pitent and Trademark Office, our Office would have no
tbjection to the Commerce Department entering iato nego-
tiations with ICC and Informatics and any other firm
wvhich can timely dsmcnstrate the requisite technical
capability.”

Based on the above recommendation, Commerce issued a detérmination
and findings (DSF) on May 28, 1976, which stated that due to thL
expected cost uvings avaihble if sward wu nade promptly,’ ‘the 'solicita-
tion would not be ayuopnited in"the Comuarce Busineas Daily' (CBD) pur-
suant to section 1-1,1003-2(4) of the Federal Procurement Regulatiors
(FPR), which states:

"§ 1-1,1003-2 General requiremants.

“(a} In accoxdance with nection 8 of thc Sull
Busineas Act, all propnsed defense procurenent actions
cZ $10,000 and Ztove, aad all propesad civilisn agency
procuremcnt actions of $5,000 and above, will be pub-
lished promptly in the Department of Commerce Synopsis
(see § 1-1.1002-€), except that the following need noc
be 80 publlcized:

* * * ] *

, "(4) Procurenents which are[of such
unusual and compelling cmergency that the Govermment
woula be serfovsly injured 1if bids cr offers were
pemir.ted to be made wmore than 15 calendnr days
after'issuance of the invitation for bids or request .
for proposals or the cate of L. ansmittal of the v
synopsia, whichevaer is enrlier'" !

The ‘cost uving to the Govamnent Hhich necallitated l pronpl:
solicitation and . award was conputed by Cowmerce to be 342 840 pe. ‘week.
This figure was arrived at by taking the then current contract . prico
of the incumbent centractor, International Computaprint Corporation
(ICn), of $99.50 per patent and comparing it with the price of the J
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low biddor under the pzior canceled solicitation, m!omn..icl, Inc.
(Informatics), of $68.90 per patent ard uultiplying the difference
by a weekly volume of 1,400 patents.

Tharefore, t.‘o-.rcc issued the RFP only to. xcc and Informatics
oa May 28, 1976, #nd d1d not syncpsizae the prociirement in the CBD. The

rcquirod offers to ba submitted within 15 days, vhich time period
vas subssquently extended by 5 additionsl days by ssendmear 2 to the
.RFP. Accordingly, offers were due ou June 18, 1976.

Electronin Co-po-ition, Inc, (ICI),.lcarned of the cxistence of
the RFP afver its issuance snd obtained a copy of the RFP on Juna 16,
1976. Oua June 17, 1976 ECI requested a 90-day axtension to the
June 18, 1976, cloling date in order to have sufflcient time to prepare
a propoul. 'l'hu request was denied by Comnerce and on June 18, 1976,
proposals were received trom ECI, ICC and Informatics and ECI filed
a pzotast wvith our Office.

.. r" K P ‘ ’
lllad upon a teclmiul and cost e\uluatfinn, BCI m { nund to
be ouutde the cmpetitive range and oly tha propouln .« ICC and
In!oruticl Yare considered furikar. Best and- final offers were
t‘equcnted of 10 and Infomtica .and when submitted on Tuly 29, 1976,
ICC was the low of!eror._ Avatd wn »ade  to ICC, on August 12, 1976
nctwithstanding the pnndencv of ECl's protest before our Office pur-
sucut to a deterainatinm ‘under FPR § 1-2.407-8(b) (4) that a prompt
avard vas in the Covernment's best interest.

\li

- ¥CT flrst r'onl:andl th:t not aynopu:l.sing :ha requirenent in the
CBD and allwing only 20 dayn for offerors to: respond viol ated various
sections of ‘the YP.. Regarding“the requirement for publicizing the
procurement in the CBD, as stated above, Commerce's May 28, 1976,
D&F cowplied with the requiremant of FPR § 1~1.1003-2(x) (4) a8 one
of the exceptioms to the requiremsnt and the protzst on this ground
io denied.

.. ¥PR §'1-2. 202-1gc) atutan t]ut the *-:lni-un bidding tina "to be
allowed biddern?ﬂ' offerom vhen procurin;r‘ a u:sn:hzd co-nercinl
Service'1s° 15 calendar ‘daydtand 30 calender days tdhen procur:l.ng*
other than a stagdard;commercial sewicep ECI 'arglies that Commerce
di(! not comply with. tl-.in.prwision vhen /it allowed ‘only 20 days for
the fustaent requiremt:, ‘which was othet than a. -standard commercial
secvice. However, IPR . a 1-2.202-1(c) also states that the above
tine standards need not: 'he observed in aspeciai circumstances where

the urgency for the sei~v{ces does not perait puch delays. Wa believe




»-186755

the present procut-n.nt falls within the above-stated .retptlon and,

therefore, the protest oa this basis is also denied.

sccnndly, ECI aum-a that Commerce did not issue & D&! to jull:tfy
negotiation based on puh]ic exigency as required by PR 2. T+ ',202(b).
Commerce has not furnished our Office a copy of a DiF to 3,lt1£y the
use of negotiation; however, the findingc necessary to pcrnit the use
of the "public exigency" exception were stated in the DAF, dated,
May .8 1976, reg:rding not publiciztng :hc ptocutlnlnt in the CBD
if not the exact form'required. Hd?éovnr, our Office has held that
the failure of a. procuring agency o prapare a DEF in a tilcly manner
is a matter of form rather than substance which doey ﬂot constitute
a basis for sustaining a protest. B-175721(1), March’l9, 1973, and
Maremont Corporation, 55 Comp. Cen. 1362 ’1976), 76-2 CPD 181.

ECI also argues that CUu-diée'ohould have been luuru "o | he
firm's interent 1a the procurement as it: had bid on the prior solicita-
tion. It appears from ‘the récord that ECI ‘purchased BRA Rannarch,
Inc., and that BNA had 4d on; IFB No. 4-36995, iuuuod JluLnry 21,
1974, which IFB had been canceled. BNA was sent a copy of iIFB No, 6~
36976 (the eolicitatlon canceled pursuant to ouz priar deciaira) but
dii not respond with « proposal and did r-t comply with the follrwing
instructions contained in parngruph 6 of standard foram 33A:
"6. FAILURE TO -SUBMIT orrzn. If o' ntfer is to be
submitted, do iot return the !olicitltion unless
otherwise specified. ‘A letter ox’ ‘postcard nhuu.d be
sent to the issuing offico/ndvining .whether fu:ux-
solicitations for the type! lof supplie- or scrvican
covéred by this solicitatZon are desired. Pailure
of the recipiert to offer, or-to notify the ilesving
office that tutute'uollcitations are desired, may
regult in removal of the name of such zecipient
from the tailing list for the- type of supplies or
services covered by the solicitation."

Con-erce states. 1t~assu-ad that MNA !ailcd to relpond b
to the prior solicitation because it was no longer interested ':n
competing for the requirement’and it did not know of ECI's acquisition
of BNA and intarest in.the procurement urtil ECI requested a copy
of the RFP a few days belore the closing date.
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" Ill these circuistances, we do not ‘believe the Commarce Depart-
sent had a duty to forvard a copy of tha RFP to either MNA or MI
vh-n it was issusd because BEA had not previously cesponded or
couplied with the above provision and Commarce was unavare of ECI's
sexistence or iuterut in the procuu-ant.

Pinally, ECI protuu the fanuro of Commerce to comply vith

‘FPR § 1=2.407-1(b) after the prior IFB was isasued and only two oidders,

ICC and Informatics, responded. FPR § 1-1.407-1'b) reads as follows:

"(b) If less than three bids have been received,
the contnctim; ‘nfficer shall uﬂine. to the extent
deamad apptoptinta in ‘accordeace with :agency procedures,
the reasons for the small number of bids received.
The purpose of this examination is to afcertsin whather
the ssall number of responsas 1is attributnbh to an .
absence of dny of the prerequ:luitea of formal advertiiing.
(Por discussion of the prérequisites of 'faml advertis-

- ing, see § 1-2.101.), Award shall ba made; howaver, the
record of the mvitation for bids (see § 1~2.204) ahall
include a recommendation by the comtracting officer for
corrective action which shoi;ld be t_ken to increase
eo-pot'i'tion in future procihrements of the same or aimilar
1tms.

-U'hile ‘the” ijerce Depn:tllent d:ld not fo) low ‘the above pracedure,
ve balieve t‘he ‘same: tesu‘t g.wu achieved by the prior protest bt.ing
filed with our Off.i\'e and “our Aubsequent daciuion that “the IFB ovelr-
stated Commerce's nctunl ainimum needs and was therefore restrictive
of coupatition. Aecordingly, by Commerce taking the corrective action
we recomxended to increase competition, we do uot find Commerce's
failire to comply with the above-cied regulation to be a baais for

sustaining a protest.

Therefore, the protest of ECY is denied.
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Daputy Comptroller %eneral
of the United States

e A ‘a L
e "-n ' . u .






